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Criticisms of the proposal 405.1 Policy rev. #2 
By Joshua Silverstein & Robert Steinbuch 

Endorsed by UALR tenure committee on 2/20/2018 

The University of Arkansas General Counsel distributed a proposed revision to Board 
Policy 405.1 in October 2017 (“First Version”). We hereby adopt the analysis and 
conclusions regarding the First Version attached at Exhibit A. 

The University of Arkansas General Counsel posted a “FAQ Sheet” regarding proposed 
revisions to Board Policy 405.1 contained in the First Version in November 2017. We 
hereby adopt the analysis and conclusions regarding the FAQ Sheet and the First 
Version attached at Exhibit B. 

The University of Arkansas General Counsel distributed a second version of their 
proposed revision to Board Policy 405.1 on February 14, 2018 (“Second Version”). We 
conclude that the Second Version overall is at least as harmful to tenure, academic 
freedom, and faculty governance as the First Version. 

We reject as contrary to valid notions of tenure, academic freedom, and faculty 
governance, both the unilateral and secret process that created the proposed revisions 
and the substance of those proposals. Some of our key findings and conclusions 
regarding the Second Version are as follows:   

1. The cover letter states: “As you know, we recently had a productive dialogue with 
faculty leadership concerning the proposed revisions to Board Policies 405.1. . . 
Most of those discussions centered on Board Policy 405.1, which has been re-
edited to address concerns raised with the earlier draft. . .” 
 
Response: In fact, the dialogue was only between the Presidents of each faculty 
senate and the University of Arkansas General Counsel. Several campus 
committees are charged with addressing tenure issues, such as the Tenure 
Committee, and they weren’t invited to participate. As discussed in the 
attachments, the proper faculty governance process was not followed here.  
 

2. The cover letter states: “[W]e believe these drafts address most of the [faculty] 
concerns.” 
 
Response:  This belief is plainly incorrect. The Second Version does not address 
most of the faculty concerns. It partly addresses a few concerns. But it fails to 
address many others. And, as explained below, some of the language in Version 
2 is actually more problematic than what is contained in Version 1. 
 

3. The cover letter states: “The additions in the ‘Cause’ definition in the revised 
policy are simply intended to more clearly provide the type of circumstances in 
which a faculty member might face dismissal or discipline. These reasons are in 
keeping with case-law and prior practice of the UA System. . .The goal is not to 
diminish the rank of tenured faculty, rather it is to provide a pathway for those 
who fall off course to get back on track.”  
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Response: Regardless of intentions, the additions in the “Cause” definition do not 
more clearly identify the type of circumstances in which a faculty member might 
face dismissal or discipline. Furthermore, General Counsel provided no, and we 
know of no, case-law or other legal developments that in any way compel the 
changes drafted (in secret for over a year) by the General Counsel. Throughout 
this process, General Counsel’s failure to present any cases in support of its 
claim that “case-law” compels their actions is very telling. And the claim that the 
newly proposed rules are being created to conform the rules with prior practice 
only serves to demonstrate that the General Counsel has previously violated the 
current rules. Otherwise, there would be no need to revise the rules to have them 
comport with prior practice. Finally, regardless of goals, the proposal does 
nothing to provide a pathway for those who fall off course to get back on track. 
And the revisions do indeed significantly diminish faculty tenure and academic 
protections by, among other things, allowing administrators, with the help of the 
General Counsel, to more easily summarily dismiss faculty. 
 

4. The document entitled “Explanations of Revisions to the Proposed Changes to 
Board Policy 405.1” (hereinafter, the “Explanations Document”) and circulated 
with the Seecond Version, states at point 1: “Concerns were raised that the term 
‘unsatisfactory performance’ in the revised definition of ‘Cause’ for dismissal was 
vague. The intent of the term was to refer to unsatisfactory performance as is 
already generally defined in each campus’ own policies on faculty evaluation. A 
footnote has been added to clarify that campus policy and section V.B.9. of 
Board Policy 405.1 must be followed for a tenured faculty member to be 
dismissed for unsatisfactory performance.”  
 
Response: This statement is incomplete at best. The new proposals seek to 
convert one unsatisfactory evaluation into the beginning of termination 
proceedings. Currently, schools recognize that one unsatisfactory evaluation 
already serves remedial purposes and should not begin the process leading to 
termination. The current process recognizes that (a) faculty are not be treated 
like children, and (b) that one evaluation by an administrator should not be 
viewed as Gospel mandating the beginning of the process that could lead to 
termination. 
 
Take for example, the case of a senior professor who had perfect reviews for 25 
years, and then was found unsatisfactory by a brand new dean reviewing the 
faculty member for the first time. The new dean retroactively imposed his own 
views on teaching to the professor’s teaching the prior spring, before the new 
dean had even been hired, claiming in the annual review that everyone had 
agreed to use his approach for assessing teaching. Additionally, the new dean 
found the professor unsatisfactory in service because he had “declined” to serve 
on an ad hoc committee, notwithstanding that the new dean sought the 
professor’s participation by sending the request to the wrong email address. The 
professor never saw the email prior to reading the materials produced to him, as 
per the rules, when the professor appealed the overall unsatisfactory finding to 
the (previous) Provost. The dean’s unsatisfactory rating was upheld on appeal by 
the Provost in a one paragraph decision. The Provost’s action reflects the the 
lack of due process that frequently marks the appeal process available to faculty. 
The General Counsel’s proposals fail to consider the very real danger that one 



3 
 

individual evaluation might not be accurate. It seems that General Counsel is (a) 
very worried about rampant incompetent faculty members, even though General 
Counsel admit that they have no examples of firing any incompetent faculty, and 
(b) completely unwilling to recognize that there are administrators who can give 
unsatisfactory ratings for improper or negligent reasons. This latter concern, 
wholly ignored by general Counsel, is why the current system has legitimate 
protections for tenure that do not permit remedial or disciplinary proceedings to 
being over a single rating. General Counsel has soured its relationship with the 
faculty with these insulting and punitive proposals.  
 

5. The Explanations Document states at point 2: “A common concern was raised 
that the phrase ‘a pattern of disruptive conduct or unwillingness to work 
productively with colleagues’ being included as an example for cause for 
dismissal was too vague and akin to adding ‘collegiality’ as a criteria to faculty 
evaluation. To address these concerns, the phrase has been deleted and 
replaced with ‘a pattern of conduct that is detrimental to the productive and 
efficient operation of the instructional or work environment’ with the intent of 
providing a more specific definition of behavior that could provide cause for 
termination. Additionally, a footnote was added to clarify that that such behavior 
‘need not be a separate component in the evaluation criteria for faculty, but may 
be considered in evaluating faculty in the areas of teaching, research and 
service.’”  Thereafter, University Counsel added to the Second Version this 
requirement: “Faculty are expected to contribute to the productive and efficient 
operation of the instructional and work environment.” 
 
Response: By any interpretation, the new language is far worse than what is 
contained in the First Version. It punishes wholly subjective “collegiality” 
violations even more easily. The new phrase, “pattern of conduct that is 
detrimental to the productive and efficient operation of the instructional or work 
environment,” is considerably more vague. Even if this result was unintentional, it 
shows the problem with this hasty and poorly executed process. What constitutes 
a violation thereof? Any time a faculty member disagrees with a bureaucrat, that 
reduces productivity and efficiency, as does a freedom of information act request. 
But the professor might be pursuing other goals, such as justice, freedom, 
teaching excellence, research projects, transparency, or a host of other 
legitimate goals outside of “productivity and efficiency,” two terms best known to 
evaluate factory workers not academics. Additionally, the footnote would now 
mean that an excellent teacher could be found unsatisfactory if he has the 
undefined “pattern of conduct that is detrimental to the productive and efficient 
operation of the instructional or work environment.” And that unsatisfactory rating 
could be given in all three areas of review, swallowing all other outstanding 
accomplishments in teaching, research, and service. The result being that a 
professor who does not succumb to administrative pressure would be found 
unsatisfactory overall, beginning the process that could lead to termination. It’s 
clear that the General Counsel views the faculty as in need of military style 
conformity and obedience protocols. Nothing could be further from the truth. 
 

6. The Explanations Document states at point 3: “Additionally, concerns were raised 
that some of the revisions addressed above would undermine academic freedom 
of the faculty. As an assurance to those concerned faculty a sentence has been 
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added to the end of the definition for cause stating, ‘Nothing in this provision is 
intended to inhibit expression that is protected under principles of academic 
freedom, or state or federal law.’”   

Response: The language added to the Second Version provides no real 
protection. Principles of academic freedom arise from various sources, including 
the Board Policies. If the Board Policies themselves critically circumscribe 
academic freedom, as the proposals from the General Counsel directly do, then 
the additional clause does nothing to change that. Perhaps that is the goal: to 
appear to preserve rights that do not actually exist any longer. 

7. The Explanations Document states at point 4: “A concern was raised that the 
section on academic freedom in the policy revision did not include the service 
component of a faculty members duties. The section has been revised to state: 
‘Subject to all provisions of this and other applicable University policies, mere 
expressions of opinions related to the faculty member’s scholarship, assigned 
teaching duties, and University employment-related service activities, 
however vehemently expressed and however controversial such opinions may 
be, shall not constitute cause for dismissal.’”  
 
Response: In the First Version, General Counsel removed the broad protections 
that currently exist for the expression of any opinions. They restricted the 
academic freedom of expression to teaching and research only. Now they have 
only added back in the very limited  University employment-related service 
activities. But they did not add back in (1) community service activities (such as 
appearing on the radio), (2) private speech (like Facebook), or (3) whistleblowing, 
among other categories of speech fully protected by the current policy. It should 
be obvious that the proposed language will stifle speech on a whole host of 
subjects, including speech that is critical of university actions. Why are free 
speech rights limited at all, particularly when one of the  General Counsel 
attorneys admitted, in commenting on an earlier draft of the First Version, that the 
circumscribed protection for speech “is limiting and may be controversial”? 
 

8. The Explanations Document states: “There were also concerns raised that the 
changes to the ‘Annual Review’ section of the policy in the original draft could 
result in faculty members who receive one unsatisfactory faculty evaluation being 
dismissed in one year. This was not the intent of the policy draft and new 
language has been drafted to address the concerns and to clarify the intent, 
which is to ensure that a tenured faculty member whose overall performance has 
been deemed unsatisfactory through the peer review process established at the 
campus level be placed immediately on a remediation plan to address the issues 
raised in the review process.  
 
Response: The Second Version does make a modest improvement here, but 
only modest. Under the First Version, a single unsatisfactory finding could result 
in termination if a supervising administrator concluded that the faculty member is 
not being sufficiently cooperative in working to remediate the situation. Under the 
Second Version, dismissal proceedings cannot begin until after the next annual 
review, but so-called remediation begins immediately and dismissal is still 
permissible after the next evaluation. Under the rules currently in place at UA 
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Fayetteville and UA Little Rock, a minimum of either four or five unsatisfactory 
findings (depending on which prong of the rule is implicated) is required before a 
faculty member may be dismissed for cause.  Thus the Second Version provides 
far less protection than exists under current campus rules. Given the concerns 
expressed in point 4 above regarding unsatisfactory findings—including their 
frequently arbitrary nature—the protections provided by the current campus rules 
are a necessity.  And thus the Second Version is still far too punitive.   
 

9. The Second Version has the following additions on page 4: “Salaries for tenured 
faculty may be adjusted based on job duties and performance, as well as 
changes in funding sources.”   
 
Response: The first clause was proposed in the First Version and the second 
clause was added in the Second Version. This is an example of taking a bad idea 
and making it worse. General Counsel, in the First Version, seeks to undermine 
tenure by permitting administrators to cut faculty salary. That is not currently 
possible and is contrary to all valid notions of tenure and academic freedom. 
Now, General Counsel wants to add to the reasons that faculty pay can be cut, 
none of which are currently legal. Tenure does not mean anything if 
administrators can reduce salary when faculty fall out of favor. Tenure protection 
includes pay protection. Now General Counsel wants to add to this bad idea by 
allowing the administration to cut faculty salaries indiscriminately if any funding 
sources dry up, rather than cutting discretionary spending (like administrative 
bloat). Interestingly, we see no such provision offered for adjusting the much 
higher salaries of General Counsel attorneys and administrators.  
 

10. The Second Version has the following additions: “Termination may be by 
resignation, retirement, dismissal, written notice, non-reappointment, expiration 
of appointment, or job abandonment.” 
 
Response: Job abandonment, however, was already added to the cause 
definition for dismissal. This section seems to allow the administration to declare 
that a faculty member “abandoned” his job without any due process. That means 
that a faculty member who continues to teach could be unilaterally determined to 
have abandoned his job if the administration decides he is not doing his job. This 
is an end run around the dismissal for cause guarantees of tenure. 
 

11. The Second Version has the following additions on page 5: “Criteria and 
procedures for the initial appointment and successive appointment of all faculty 
members on a campus shall be adopted by each campus. As a general practice, 
the faculty, through its governance structure, will initiate the process.”  
Comparable language is contained on page 7: “Criteria and procedures for 
promotion to each rank on campus . . . shall be adopted by each campus.  As a 
general pratice, the faculty, through its governance structure, will intiate the 
process . . . .”  And comparable language is again used on page 17: “Criteria and 
procedures for an annual review of all tenured and tenure-track faculty shall be 
adopted by each campus. As a general practice, the faculty, through its 
governance structure, will initiate the process . . . .” 
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Response: The “general practice” language undermines faculty governance by 
asserting that a faculty governance right is now just a preference. This can, and 
will, be used to undermine faculty governance. 
 

12. The Second Version has the following additions: “The faculty member is entitled 
to freedom in the classroom in discussing the subject of the course, but should 
not teach material inappropriate or unrelated to the course, and should maintain 
a respectful and professional academic learning environment.” 

Response: “[R]espectful” is much too ambiguous a word to employ when judging 
the type of robust interchange expected in many classrooms. If a professor 
challenges a student in class or questions why a student is not prepared, this 
might be called “disrespectful.”  Accordingly, the italicized language should be 
removed.   

 
13. The Second Version has the following additions on page 17: “The annual review 

of each faculty member shall generally provide the primary basis for the 
chairperson's recommendations relating to salary, promotion, granting of tenure, 
successive appointment, non-reappointment, and dismissal.” 
 
Response: if the annual review is “generally . . . the primary basis,” then at other 
times administrators could use secret and unregulated reasons for 
recommendations relating to salary, promotion, granting of tenure, successive 
appointment, non-reappointment, and dismissal. This violates basic due process 
rights. 
 

14. The Second Version contains no clause grandfathering existing tenured and 
tenure-track faculty. 
 
Response: This is a critical deficiency substantively and is creates a serious 
danger of litigation over the applicability of the new policy if revisions to 405.1 are 
adopted. 


